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United States Department of the Interior _

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

SEP 10 198
Mr. Phil Doe’
Chairman, Citizens’ Progressive Alliance
7140 South Depew
Littleton, CO 80128

Dear Mr. Doe:

This letter is in respanse to your requcst that the Department af the Interior evaluate the validity of
the Southem Ute Tiibe's water righus, specifically whether the Tribe has reserved water rights with

an 1868 priority date or whether such rights were extinguished by the Act of June 15, 1880, Your

request was made during the public scoping meetings associated with the NEPA analysis being
conducted oa the Administration proposal and various alternatives for final implementation of the
Colorado Ute Water Rights Settlement,

Tha Solicitor has evaluated your request and, for the reasons explained in the attached opinion, finds
no justification to questian the Tribe's 1868 priority date for water rights in the Animas and LaPlata
rivers. Since it is the position of the Department that the Southern Ute and Ute Mountain Ute Trbes
never lost their 1868 reserved water rights, we will continue to move forward with the ongeing

NEPA analysis.
Sincergly, /
/éw*’
David I. Ha
Acting Deputy Sceretary

cc.  Clement Frost, Chairman, Southern Ute Tribe
Ermest House, Chairmar, Ule Mountatn Ute Tribe
Kevin Gover, Assistant Sccretary for Indian Affairs
Patricia Beneke, Assistant Sccretary for Water & Science
lamie Clark, Director, Fish & Wildlife Service
Hitda Manuel, Deputy Commissioner, Bureau of Tndian Affairs
Eluid Martinez, Commissioner, Bureau of Reclamation -
Charles Calhoun, Regional Director, Bureau of Reclamation



3 United States Department of the Interior

OFFICE OF THE SOLICITOR
Washingron, D.C. 20240

' SEP -9 1999
MEMORANDUM
TO: Acting Deputy Secretary
FROM: Solicitor
RE: Southem Ule Tribe’s Water Rights Priority Date

You have requested that this Offlice evaluate the validity of the Southern Ute Tribe’s water rights
claims, a3 a result of issues raiscd during the NEPA process associated with the Administration
proposal for final implementation of the Colorado Uts Water Rights Sattloment. Specifically, you
requested an analysis of whether the Teibe has reserved water rights with an 1868 prierity date or
whether such cights were extinguished by the Act of June 15, 1880. For the reasons explained below,
wa conclude that the Southem Ute Tribe"s water rights have a priority date of 1868.

As a threshold matter, it is important to nate that the Southem Uts Tribe's 1868 priority data was
judicially established through approval of Consent Decrees an Docember 19, 1991, by Colorade
District Court, Water Division 7. Under the 1986 Settlement Agreement, as implemented by Congress
through the 1988 Settlement Act, all tribal water rights claims in the Animas and LaPlata rivers,’
including the priority date of thase water rights, were property before the Court in 1991 and included
in the order of the Count accepting the Consent Decree, Accordingly, further judicial roview on the
propriety of the 18G8 priority date is now barred by the doctrine of res judicata, Danielson v. Viekrov .
627 P,2d 752, 761 (Calo. 1981) (an issus is res judicata i it was before the court in proceedings which
resulted in a deccee.). Thus, even if we were to find a basis upon which to question the validity of the
Tribe"s priority date, which for reasong explained below we do not, the time to raise this issuc has loag -
since passed.

Notwithstanding the jurisdictional bar to raising such an issue at this time, the Southem Ute Tribe never

lostits 1868 priority date. The Tribe’s reserved water rights arise from its 1868 Treaty with the United
States which established the Ute Reservation in southwestern Colorads. [t is well-settled that
establishment of an [ndian reservation carries with it an implied reservation of the amount of water
necessary to fulfill the purposcs of the reservation with a priority date no later than the dats of creation
of the reservation. See Winters v. Unitad States. 207 U.8. 564, 576-77 (1908); seo also Adzona v.
Califomia, 373 U.S. 546, 599-601 (1963): United States v. Winan<, 198 U.S. 371 (1905).

No congressional action has done anything to change the priority date of the Tribe's water rights, Two
statutes did, however, substantially alfect the Tribe’s land ownership. In 1880, Congress passed an act
to aliot the Southem Uta reservation. Sgg Act of Junw E5, 1880, ch. 223, 21 Stat, 199 (1880). Under
this Act, ail "surplus™ lands of the Reservation (lands not allotted) were deemed to be public lands of
the United States. available for entry by non-Indians. Then in 1934, the Indian Reorganization Act
(IRA), 25 U.S.C. § 463 gt seq. (1994), officially ended the allotment era and authorized the Secretary
10 restore unclaimed “surplus” lands of any Indian reservation to tribal ownership. Restoration of the
present Southern Ute Reservation occurred on September 14, 1938, Se¢ 3 Fed. Reg. 1425 (1938).



The 1380 Act did not extinguish the Tribe's rights in “surplus” lands and did nothing to affect the
Tribe's water rights for unclaimed “surplus™ lands later restored 10 tribal ownership under the [RA.
Termination or diminution of treaty rights “will not be lightly infarred,” Solem v. Bartlett 465 U.S.
463, 470 (1984), and requires express legislation or 2 clear inference of congressional intent gleaned
from surrounding circumstances and legislative history. Brvan v liasca Ctv.. 426 U.S, 373, 392-93
{1975). The 1880 Act did not contain clear congressional intent to change the boundaries of the
Tribe's reservation and did not provide the Tribe with [ull compensation for the land ceded, the
combination of which might have indicated that the reservation had been diminished. See Solem v.
Banlett, 465 U.S. ar469-70. Similarly, the 1380 Act’s complete silencs on the issue of water rights
must be interpreted as leaving in place, not terminating, these valuable rights. Although much tribal
land did, in fact, become divested from tribal ewnership, the overwhelming majority of land which now
makes up the Southem Ute Indian Reservation was retained in faderal ownarship and never conveyed
to non-Indian parties.

Because lands declared “surplus™ by the 1880 Act could be sold only under certain conditions,
including for the benefit of the Ute bands, the Tribes retained an interest in the unsold fand. This
interest included all property rights not specifically divested. As the Department has notad previously,
during the time between allotment in |880 and restoration of unclaimed lands in 1938, the United
States became 2 “trustee in possession™ for the disposa] of the ceded land and the Tribe retained an
cquitab!e‘ inlecest until it received payment for the land. Restaration 1o Tribal Ownership - Ute Lands. §
Dep't of interior, Op. Solicitor 832, 836-37 (1938). The promise of payment created a trust between
the United States and the Tribe. Sce Minnesota v. Hitchcock. 185 U.S. 373, 394-95 (1902); Ash Sheep
Co. v. United States. 252 U.S. 159, 164-66 (1920).

The decision of the Supreme Court in United States v. Southem Ute Tribe 402 U.S, 159 (1971) has
been put forth as a reason why the Southem Uts's water rights were extinguished. However, this
Supreme Court decision is not relevant to the current inquiry. Southem Uts discussed the o judicata
effect of the Tribe’s claims in front of the Indian Claims Commuission (ICC). Tha ICC claims at issue,
however, concermed “surplus™ fands which had passzd into private ownership or were reserved for
other federal purposes, goL, as is the case here, unclaimed Iands which were Jater restored to tribal’
ownership. Some have suggested that the Southern Ute decision also affected the waler rights claims
of the Ute Mounlain Ute Tribe, Howsver, the wester half of the pre-1380 reservation, which is .
today's Ute Mountain Ute Reservation, was never allotted. See Southem Ute, 402 U.S, at 171, Neither
the 1380 Act nor any subsequent congressional action affected the Ute Mountain Ute’s water rights
which also retain an {868 treaty date priority.

All cases which have addressed the issue conclude that the original treaty-date priority to water applies
ta unciaimed “surptus” lands which arc restored to tribal ownership. See United States v. Anderson
736 ¥.2d 1358 (9th Cir. 1984): In re Big Hom River Syster, 753 P.2d 76 (Wyo. 1988) (Biz Hom [),
aff"d without ooinion bv an equally divided court; and In re Biz Hom River System. 899 P.2d 848
(Wya. 1995) (Big Hom [V). Anderson developed a three-prong test for extinguishment of 8 Winters
right, namely, there must be: 1) cessation of the reservation, 2) epening of that land to homesteading,
and 3) coaveyance into private ownership. Anderson, 736 F.2d at 1363. While the Ninth Circuit held
that no fndian reserved water rights exist “on those reservation lands which have been declared public
domain, opened to homesteading, and subsequentlv conveved into privale ownership,"id, at 1363
(emphasis added), it left in place the district court’s decision which awarded a treaty-date priority for
water rights to “lands opened for homesteading witich were never claimed.” Id, at 1361 (emphasis
added). In the case of the Utes, the land restored to the Southem Ute Indian Reservation was never
conveyed into private ownership: Since the land was never conveyed into private ownership, the 1868
pricrity date was never affected.



The Wyoming Supreme Court reached the same conclusion when it found a treaty-date priority for “all
the reacquired tands oa the ceded portion of the [Wind River] reservation.” 753 P.2d at 114 (BigHom
D. Similarly, Big Hom [V heid that a treaty-date priority for reserved water rights extends to “restored,

retroceded, undisposed of, and reacquired lands owned by the Tribes; fro lands held by Indian allottees;
and lands held by Indian and non-Indian successors to allottees,” 899 P.24 at 855.

The Department notes that Big ffom IV also held that the reservation purpose and reserved water rights
“no longer existed for lands acquired by others after they had been ceded to the Uhited States for
disposition.” Id_ at 854 (emphasis added). This reasoning, which comports with Anderson’s three-
prong tast, was used by the Court to conclude that non-fndian settlers. under the Homestead Act and
other land-entry statutes, did not have a treaty-date priority. This holding, however, does nothing to
alterﬁ:efactmatlmdscededbyﬁwSouﬂwnUtaTnbe,wiuchwmopcmdtosctdmmhut :
unc!a:mggbysetﬂe:smdlaierratoredmmbalowrmﬁup,remnwmngimmam-dm
priority. Anderson, Big Hom I, and Big Hom IV stand for the proposition, and the Department
concludes, that the Tribe retains its oniginal 1368 g date for pif restored “surplus” lands.




